rebut a prima  facie case,  an operator must  show either  that no protected
activity occurred or  that the adverse action was  in no  part motivated by
protected  activity.     If an operator cannot rebut  the  prima  facie  case  in
this manner,   it may nevertheless affirmatively defend by proving  that   (1)
it was also motivated by the miner's unprotected activities,   and   (2)   that
it would have  taken the adverse action in any event  for  the unprotected
activities alone.     The operator bears an intermediate burden of  production
and proof  with   regard  to  these elements  of defense.     This   further  line  of
defense applies only in "mixed motive" cases,   i.e.,   cases where  the adverse
action is  motivated by both protected and unprotected activity.     Haro v.
Magma Copper Co.,  4 FMSHRC 1935,   1937   (November  1982),     The ultimate burden
of persuasion does not shift  from the complainant.     Secretary on behalf  of
Robinette v.   United Castle Coal Co.,   3 FMSHRC at 818 n.   20.     The Supreme
Court recently  approved the National Labor Relations  Board's virtually  identical
analysis   for  discrimination cases arising under  the National Labor Relations
Act.    HLRB  v.   Transportation Management  Corp.,   76 L.Ed.   2d  667   (1983).     See
also Boich v.   FMSHRC,   719 F.2d 194  (6th Cir.   1983) (approving  the  Commission's
Pasula-Robinette test).

In  this   case,   there is no dispute  that Hollis  engaged   in protected
activity,   largely in  the form of making safety  complaints,   prior  to his
termination.     The judge concluded,  however,   that Hollis was  discharged
solely  for his unprotected conduct  in  the  fighting incident.     On review,
Hollis argues   that the judge erred in relying  to some extent  on the
arbitrator's  findings concerning the  fight and  Consol's  reasons  for  firing
him.     Hollis  also asserts that  the judge erred  in his analysis of  Consol's
motivation   for  the discharge,     We find these contentions   lacking  in merit.

In Secretary on behalf of Pasula v.   Consolidation Coal Co. ,   supra,   we
held  that  in discrimination cases our  judges may admit arbitral decisions
and accord   them such weight as may be appropriate.     2 FMSHRC at  2794-96.   4/
We indicated  that according weight  to  the  findings  of  arbitrators  may aid
the Commission's judges in finding facts under our Act,   "'especially   ...
where the  issue  is solely one of fact,   specifically addressed by the parties,
and decided  by  the arbitrator on  the basis  of an adequate  record.1"     2 FMSH&C
at 2795,   quoting Gardner v.   Alexander-Denver  Co.,   415 U.S.   36,   60 n.21
(1974) (emphasis added).

4/      In  line  with the Supreme Court's analogous  approach  in Alexander v.
Gardner-Denver,   415 U.S.   36   (1979),  we declined   to  enunciate  rigid
standards  governing the weight  that should be accorded arbitral  findings.
We  indicated,   however,   that  relevant factors   for determining  the appro-
priate weight   included  such considerations as whether  the arbitrator had
addressed   the miner's Mine Act  rights;   the similarity,   if  any,   between
relevant   rights  under the collective bargaining agreement  and   the Act;
whether  the  findings  in question were  factual  in nature;   the  adequacy of
the arbitral   record;   the procedural  fairness  of   the arbitral  proceedings;
and  the special  competency oE  the arbitrator.     2 FMSHRC at  2795-96,
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